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‘nion the defendant is a “peaceful” pers 
The proeeyhen is entitled to cross-examine the character Wit- 
nesses about specific instances of violent behavior by the 
defendant (e.g., are they aware that 1 year earlier the defendant 
beat a man following a traffic dispute?). The cross-examiner must 
have a good faith basis for asking the question and is bound by 
the answer; extrinsic evidence is inadmissible (see § 405.2). 
In the prosecutor’s rebuttal case (optional), the prosecutor 
may offer the following proof: 


e Character witnesses who testify to the defendant’s reputa- 
tion as a “violent” man. ` Britt eyes, 


e Character witnesses who testify that in their personal 
opinion the defendant is a “violent” man. A 


Now the defense is entitled to cross-examine the character wit- 
nesses about specific instances of “peaceful” behavior by the 
defendant (e.g., are they aware that the defendant has -been 
involved in only one “fight” his entire life?). The cross-examiner is 
bound by the answer; extrinsic evidence is inadmissible (see 
§ 405.2). TETE jk i {aat Ofer pads 
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e The subject has a reputation for a particular character 
trait. 
e The witness knows the reputation. 

e The witness testifies. to the reputation. 

Although reputation is hearsay, it is nevertheless admissible 
ursuant to a hearsay exception, Wis. Stats. § 908.03(21), 
designed for character evidence.® The exception broadly addresses 
a person's reputation for character “among the person’s associ- 
ates or in the community.” Yet a person’s reputation consists of 
the sum total of the accumulated gossip. Thus, the character wit- 
ness may testify that the person has a reputation for honesty; for 
example, the witness may not quote the individual statements 
that comprise the gossip, at least on direct examination. 
Authority also permits proof of “good” character through “nega- 
tive reputation evidence,” that is, proof that the witness has 


heard nothing bad about the subject.’ One suspects that such 


‘negative reputation evidence” differs little from opinion 
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§ 405.202 Opinion evidence (lay and expert) iri 
Character may also be proven by opinion testimony. Opinion is 


more frequently used than reputation evidence if only because 
few persons have acquired true “reputations 1n the sense that 
people have actually talked about them. Personal opinions about 
others are much easier to come by. Opinion testimony is 
predicated upon a showing that the witness has sufficient 
personal knowledge of the subject in the community, whether 
home or workplace, on which to base a judgment of this sort.’ 
More precisely, the foundation consists of the following elements: 
e The witness personally knows the subject. an 
e The witness is sufficiently familiar with the subject to have 
_ formed an opinion with respect to some character trait. 
e The witness has actually formed such an opinion. 
e The witness testifies to that opinion? a 
The foundation for opinion testimony, like that for reputati 
is deliberately minimalist, It neither requires nor p RpRuLauon, 
beyond the handful of barebones questions cheriey chav 
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3Witnesses’. character for truth- 
fulness are governed by other rules, 
See §§ 608.1, 609.1. 
4civen the imperatives of the ad- 
versary system, the cross-examination 
about specific instances inevitably 
entails the opposite of whatever the 
character witness said on direct exam- 
ination. To illustrate, if the opinion 
was “good” the cross-examination will 
dwell on specific instances of pertinent 
“bad” behavior. i 
‘State v. Bedker, 149 Wis. 2d 
257, 440 N.W.2d 802, 806 (Ct. App. 
1989) (although defendant could estab- 
lish her character for “law-abidedness” 
she could not do it through evidence 
that she had never been convicted of a 
Re; “Idefendant’s] testimony that 
ori has never been convicted of a 
rime is not reputation testimony or 
Wis, § ny in the form of an opinion”; 
Stats, § 904,05 proscribed its use). 
Bed nee also U.S, v, Marrero, 904 
(th On 30 Fed, R, Evid, Serv. 562 
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make timely objections or lay appropri- 
ate foundations. See State v. Mainiero, 
189 Wis. 2d 80, 525 N.W.2d 304, 311 
(Ct. App. 1994) (defendant convicted of 
sexually assaulting his babysitter; the 
defendant proffered character evi- 
dence pertinent to his “sexual moral- 
ity with babysitters,” but also called 
two adult witnesses to testify that the 
defendant had given them massages 
without sexually assaulting them; held 
that the defendant had offered evi- 
dence of his “sexual morality in gen- 
eral”; thus, the state properly intro- 
duced the testimony of a woman who 
testified to various sexual indiscre- 
tions committed by the defendant 
some years earlier). The Mainiero 
court, did not address the applicability 
of Wis. Stats. § 904.05, which would 
have limited testimony about specific 
instances to the cross-examination 
the defendant’s character witnesses. 
In short, it is not clear under what the- 
ory the state's witness was allowed to 
describe the specific incident wi 
ing the defendant during tha ai keri 
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ind about the ee: anne 
PEG sometimes ask so-called “guilt assuming” hypotheti- 
cals where it would seem the motive 18 more to expose the 


character witness’s bias than explore the bases for his lay opinion 
about the defendant’s character.’ At any rate, the trial judge has 
discretion about whether to permit such hypotheticals, especially 
considering the danger of unfair prejudice under § 904.03. More- 
over, opposing counsel should be vigilant in policing the factual 
predicates of the hypothetical, all of which should have a basis in 
admissible evidence—the same requirement that attaches to hy- 
pothetical questions asked of expert witnesses. 

In addition to lay opinion, expert opinion testimony on 
“character” is also admissible, subject to the trial court’s 
discretion. The commentary below sets forth the current law. To 
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“expert testimony to show that he or she lacks the character trait 
vite ofa sexual offender and that therefore he or she is unlikely to 
his have committed the assault in question.”" Under § 904.04(1)(a), a 
ors, defendant 1s permitted to introduce “pertinent traits” of his or 
eti- her character, “regardless of whether this character evidence is 
che funded on knowledge prior to the alleged assault or based on 
ion tests conducted after criminal charges have been filed.” This ap- 
1as proach, said the Davis court, is consistent with the “broad admis- 
ily sibility to expert testimony” fostered by Wisconsin law, especially 
Vise the case law regarding “behavior profiles” of crime victims and 
1al witnesses, and the long-standing determination that the reli- 
04 ability of an expert’s methodology is for the trier of fact and not a : 
-g predicate for admissibility." | 
Davis does not automatically admit anything and everything : 
Fe proffered by an expert “character” witness. Trial courts retain the 
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character as evidence. Wis. $ : | efe 
to the selva of the traits. 7 Daniel Blinka, Wisconsin Practice: 


Wisconsin Evidence § 404.4, at 133 (2d ed:2001). Thus, like all 


admissible evidence, character evidence must be relevant to the ` 


facts at issue. Relevancy has two facets: (1) the evidence must relate 
to a fact or proposition that is of consequence to the determination 
of the action and (2) the evidence must have probative value, that 
is, a tendency to establish those consequential propositions. Id. at 
§ 401.1 at 82."° : 


- And where character evidence is offered through expert wit- 
nesses, the rules governing expert testimony also must be 


Expert testimony is permitted when specialized knowledge will as- 
sist the trier of fact. See [Wis. Stats. § 907.02]. Again, relevancy of 
the testimony is an essential requirement for the admissibility of 
„such expert testimony. Blinka, supra, § 702.2, at 473. In addition, 
admissibility of the expert testimony depends on the qualifications 
of the expert and the usefulness of the testimony to the trier of fact. 
Sate terime. is punapi N will assist the trier of fact to 
nce or rmine a fact in issue, Id.: [Wi 
$907.02) ognize v) Semia oe a: e eae 


uai dade penege 


_(N.B,, The reader is advised of the 


® 


of RELEVANCY AND Its Limits 


j § 405, 
the balancing test of [Wis. Stats. § 904,03) "18 202 
eM pA held that the trial court had not abut 31." To illustrate 
galing the proffered Richard AP, evidence Pia ration in 
psl reasonably found that the expert aucun First, the trial 
judg? ive value.’ Socant the teoorvalae cote had minimal 
poba that “the testimony would be REl: PHEA P the determi- 
natio? ing and could mislead the jury,”?0 tently ‘lengthy’ and 
be emphasized that the trial j ‘at 
It muse to sculpt the expert’s hab 8 discretion includes 
ine to protect against unfairness and confu aure, 8 helpfulnesg 
më cedent provided by the victim/wit sion. Thus, based on 
the P ont may, for example, limit th itness “profile” cases, a 
mial 00 ? » mit the expert to a lecture on th 
ts or behavior of sexual offenders in general wit one 
ir nce to the defendant or the fact j f Brel wanes A 
“seed, this may be the only assist Acts PE PAG, PALHAE GAPE 
Indeed, anei det stance the jury really needs. 
Re non Seane coe may elect to. so limit their 
ee Ae hsndia ne P S panar reasons, particularly to avoid 
subj g Spanish RAEN examinations by the State’s 
retained expe a avis held that courts may order defendants to 
undergo suc compulsory examinations under certain 
ct tances. To summarize, where the defense expert “will 
testify, either explicitly or implicitly, on facts surrounding the 
cime charged, the trial court may compel (on the State’s mo- 
tion) the defendant to undergo a compulsory examination 
conducted by the State’s expert.” ` AA 
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dence, according to the Seventh Cir- 
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Blending expert and character 
proof creates some peculiar problems. 
Since experts can rely on inadmissible 
evidence in formulating their opinions, 
this opens the door: to complex issues 
about what, “inadmissible” matters can 
be delved into on. direct and cross- 
examination, For instance, Wis. Stats. 
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dence at all. To the extent that, Agent ; 
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evidence to prove them up. Where that 
witness is an expert, however, the op- 
Ponent is allowed to resort to extrinsic 
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Commi som v, Misericordia 
SARIN Ets SAGA ter 
550, 294 y Hospital, 97 Wis. 2d 521, 


; N.W.2d ‘App. 
1980), decisi 501, 515-16 (Ct. App 


sion aff'd, 99 Wis. 2d 708, 
d 156 (1981) (claim that 
a: ceiving testimony 


this distinction is that 
heavily on the mode of py 
instances of behayior ar 
tablish character, insteac 
ion or reputation, it b 
more difficult to distinguish ç 
traits from profiles, using 
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al witness hear d 
that defendant 


wor wer ; 


x6 p— RELEVANCY AND Its Limits 
§ 405.203 
: t expert skill and capacity 
o extent that ex capacity impli 

aly falls With the range ol hari antral 
p= e 

' gue: ; ; ; j E , = 
4 405.203 Specific instances 
Specific instances of conduct probative of the 
o third recognized form of character evide 
depends on whether character is a m 
or whether it is being used circum 


character trait 
nce, Their permis- 
aterial issue in the 


gible use 
stantially to prove 


tigation 
onda h ific instance” refers to conduct th 
specie conduct that oce Pesci 

af Tate, time, and place. It is a discrete event The ee 
instance must be relevant to the proffered character trait. Indeed 
the only difference between a “specific instance” under Wis. Stats 
§ 904.05 and other acts” governed by Wis. Stats. § 904.04(2) is 
the use to which the evidence is put. In theory, other act evi- 
dence—properly understood—cannot be used to -prove character. 
The whole point of the specific instance, however; is to establish 
character. jike 

Where character is at issue the parties may introduce specific 
instance at any point during their case-in chief. Normally it is 
presented by lay witnesses who relate their firsthand knowledge 
of the event. ` : aaw i 

If character is used as circumstantial evidence of conduct, the 
evidentiary waltz described in § 405.1 must be carefully executed. 
The direct examiner is strictly confined to reputation and opinion 
testimony. Specific instances cannot be elicited under the guise of 
establishing the foundation for the opinion or reputation 
testimony. The cross-examiner, however, may inquire into specific 


instances of conduct that are contrary to the proffered character 


1 


prideneed by repute are relevant and 
conssible as indicating’ the physi- 
ané probabi sondyet, It is shal and 
at we are dealing with here, 

ri not habit or moral trait. Therefore, 
As i AN rule is not involved.. . . 
deine ating the likelihood of a person 
eviden not doing an act in question, 
propao Of lack of technical skill is of 
ative value”); ILE BHI 
view lt is submitted that the better 
sal to treat skill and competence 
that 1 amoral “character” trait and 
skij, Such cases the character for 
nin at issue’ and the evidence thus 
ie le under Wis Stats. § 904.01. 
Derat mates the need to draw exas- 
“tharace- ’ difficult distinctions among 
fielq icter,” “skill,” and “habit” in some 
= Ol specialized expertise. See 


+ : 
ATY 


McCormick on Evidence § 189 (7th 
ed.). , 
See § 404.3. 


[Section 405.203] - 


veka A n, 2014 WI 4, 
State v. Jackson, 2 

q 84, 352 Wis. 2d 249, 841 Nee 

(2014) (specific instances of alleged vi- 


character an -essent, 


defense was } epi 
‘nion testimony by 4.05 an 
ve not rely on the McMorris ru e 


a. 1 aa y ae E a 
Soa 


Wisconsin Even, p” 
; e of the proof dictates that ni 
2 (The adversaria, nett polat opposite af the opinion q s 

reputation.) shout the contrary instancat isis g A nesse ( 

SN aa ked whether they “know Anae th wary deg tniting of 

houla oe may be requested because in yH y, this crosg. tic 

er SATE is permitted only to test the praon of t X witnesg i: 

testini and is not received as substantive at in kei € crosg. pe 

estimony t have a “good faith basis Ta regard to the Ww 
examiner mus in its discretion, require th, 


3 s 5 t may, ‘ 
Stes Instant bod fart basis in a hearing held outside 


ion 0 C 
Mer Reson of the jury. It 1s suggested that hs aaa be 
mandatory in criminal cases where the siete ; intends to 
cross-examine defense character witnesses abou specific in- 
stances of misconduct allegedly committed by the defendant. 


§ 405.3 Restricting character witnesses l - 

The court has the power to curb the number of reputation and f ‘ 
opinion witnesses within the parameters granted by Wis. Stats, | 
§ 904.03 and Wis. Stats. § 906.11.’ In exercising its discretion, | 
the judge should be mindful that properly executed the direct ex- | 
amination of character witnesses is exceedingly brief (see above), 
so waste of time is often of little consequence. Moreover, the 
value of such testimony often inheres in the sheer number of 
character witnesses willing to vouch for (or condemn) the subject 
and their status in the community. If the judge elects to restrict 
their number (e.g., permitting five of eight proffered witnesses), 
counsel should have the discretion to determine which ones 


“Wis. Stats. § 904.05(1). trial judge insisted on stipulations to 
*Wright and Miller et al., Federal their testimony; held that this repre- 
Practice and Procedure, Evidence sented an appropriate exercise of 
$ 5268 Aer ed. discretion: “Essentially, the trial court 
“See § 106.1, rite gtirrs of proof rather than 
5U,S, v, Baskes, 649 F.2d 47 estimony from some witnesses. 
477, 80-2 U.S, Tax Cas, (CCH) P 9679 We haye reviewed the record, and are 
7 Fed, R. Evid, Serv. 975 (7th Cir, - peek ae seeking stipulations 
1980). a y 3 i ca oe Pree pad Bes testi- 
sS, y, Luffred, 911 Rad 10 believed wane Manaa S trial court 
1046, 30 Fed R Evd. Serv 10G (KL Daaa autumn Telavant, wana 
Cir, 1990), i per exercise of discretion. This | 
[Secti ~ =~ NOt a case where the parties wer? 
m 4065} -=~ „given only minutes to present the!’ 
"In re Paternity of Pero, 2006 WI anne There are one hundred and 
p 112, 1 44, 293 Wis. 2d 781, 718 Hie By pagoaiofhoaring transcrip! 
Wiad 184 (OU Appi B000) (paternity vain cluded testimony from Per? 
action concerning placement and child th | Lucas, as well as arguments fr 
as. where adjudicated father com- e parties, We discern no improper A 
plained “that he was not allowed to thus wo comit on testimony c 
call character witnesses” because the tiono C rOneous exercise of discre- 
on, S TTE e rra ; 
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gosn” 
pould pe called in order to maximize their weight 


HABIT; de om PRACTICE 
$ 9 Admissibility. Except as provided į 
f W habit of a person or of the routine EAE Pe evidence 
a, whether corroborated or not and an organiza- 
AR witnesses, 18 relevant to prove that the co the Presence 


$ 406.1 


of eye ization on i nduct of 
n or organ Lon a particular occas; 7 of the 
p he habit or routine practice, asion was in conformity 


d of proof. Habit or i 
(2) Method routine practice m 
testimony in the form of an opinion or by pavia shetainese oe 
conduct sufficient in number to warrant a finding that the habit 
existed or that the practice was routine. 
(S.Ct. Order, 59 Wis.2d R1, R83 (1973); 1975 Wis. Act § 184) 


AUTHOR’S COMMENTS 


§ 406.1 Introduction; habit, routine behavior and character 
§ 406.2 Proving habits 
§ 406.38 Routine practice of an organization 


§ 406.1 Introduction; habit, routine behavior and 
character i 

Wis. Stats. § 904.06(1) provides that evidence of a person’s 
habit or an organization’s routine practices are “relevant” to prove 
that the person or organization acted in conformity with the habit 
or practice. The rule does not guarantee admissibility. First, the 
habit or routine practice must be relevant.’ Every person has a 
plethora of habits (e.g., brushing one’s teeth) that are seldom rel- 
evant to litigated issues. Second, even relevant habits may be 
excluded if their probative values is substantially outweighed by 

imess or confusion of the issues, as provided by Wis. Stats. 

$904.03. In sexual assault prosecutions habits are subject to the 
rape shield law, Wis. Stats. § 972.11(2).? Oddly, § 904.06(1) car- 
ries no cross-reference to the rape shield protection that non a 
Plies in civil actions, Wis. Stats. § 901.08. The usual rue os 
“onstruction (ejusdem generis) suggests that bynreferencing but 
iminal but not the ¢ivil rule, only the former is exe Ucn og» 
this raj | loa? hat was the point of § 901.5 
The pases the question, well, wha ference was included 
‘a better view is that the criminal cross-retere 

i; = Seeman an L GERI TH and that her 


i omen a PRA D T always locked his car, habit of 
Ig date Pay ee”  nusband’afather alt ls thus, 
2 French v; Sorano, 74 Wis: hiding money was irrelev 


; » 247 N.W.2d ae (are) inadmissible”). 
thong ying large 5 420.1, 


practice o 
‘money, that her husband 


BS 


WISCONSIN Evingy oa gncE— 
o ly because it appears 2 p tice 
' e Outs} i 
sn the original rule in the 19708 1E Gis, State. Ch. 972. The civi | prac E 
the Wisconsin Rui 8 a the Wisconsin Rules of Evidence (ch way ibe’ 
rape shield rule is part : apply with equal force to habit ey;' dere. aul 
901); thus, its limitations vate g 904,06(1) is based on the orj ‘ gem tai 
dence in civil cases. atte 406 as proposed by the Supreme of rapt 
nal version of Fed. iv tod by Congress. n 
ce agente oe ora peer or “routine practice,” nor dog af gore 
The rule does tor oe for distinguishing them from “character” pas be 
ERS EEN nations are obviously critical. Because jikely it 
While elusive, the distn issible as circumstantial evidence SS 
character is uaua y TIER ‘sometimes packaged as “habit” ju pene 
conduct, the same evidenc? 1” «+16 for the propensity inferen | eo 
“routine practice” which is admissi d M ce, upon Sy 
The case law, however, provides useful guidance. Many courts case i 
have relied on McCormick’s distinction between habit and pene 
Saree: bit fi a habit for promptn : re 
People sometimes speak of a habit for care, a for p ess, ; nereot 
or + habit of forgetfulness. They may say that an individual has a : with a 
bad habit of stealing or lying. Evidence of these habits’ would be "ae Stig 
identical to the kind of evidence that is the target of the general serve Ul 
rule against character evidence. Character is a generalized descrip- Ajk 
tion of a person’s disposition, or of the disposition in respect to a over y 
general trait, such as honesty, temperance or peacefulness. Habit, ii 
in the present context, is more specific. It denotes ones regular re- ~~ j 
sponse to a repeated situation, If.we speak of a character for care, 6) í 
we think of the person’s tendency. to act prudently in all the vary- = 
ing situations of life—in business, at home, in handling automobiles ay 


_ The Wisconsin Supreme Court has relied ‘upon. McCormick’s 


abauis) n 
habit and routine 


The cases and commenta 
Aia t BIRNI asop wi 


T st) MEIG vA Loe oa a 


"Graham, Handbook of Federal (ine , i 


weer mee ed,), 
he arent dliom carrion “[t}here was some discus 
392 m9, 249 NW.2d 810, B10 A0 ior} YT. Sats 


oe it 
h neither the circ? 


nob RELEVANCY AND Its Limits 
IDE 


ie utomatic reaction repeated almost unya 
ie in, specific circumstances, Second, a br 
of 0 tion treats “habit” in terms of the frequ 


o use the terms in two different 
First, the narrow psychological 
way’: , something very like a classic co denotation of habit 


$ 406.1 


» Sometimes conflictin 

nditioned response; a 
ryingly in the face 
oader, Probabilistic 


wn surrence. That is, the more often a per | 


of Ov shaved in a certain way in a particu] 


ely it 38 they will behave the same way when confronted with 


or the state in its brief rel 
a a h a theory. Habit, in this 
sense, is a ‘regular response to a re- 
specific situation.’ McCormick, 
or § 195 (2d ed.). We doubt the 
-tence of a ‘habit’ of due care or lack 
thereof. We believe we are dealing 
with character evidence, though the 
are not always careful to pre- 
serve the distinction between the two 
terms, and they can and do appear to 
overlap at times.”). 

Balz v. Heritage Mut. Ins. Co., 
2006 WI App 131, {1 18, 17-18, 294 
Wis. 2d 700, 720 N.W.2d 704 (Ct. App. 
2006) (personal injury action in which 
the jury properly found that the driver 
at fault, “Lo,” was acting within the 
scope of his employment when the col- 
lision occurred; held that the trial 
court properly rejected testimony to 
the effect that “Lo previously engaged 
in the practice, habit or custom of 
creating records to falsely reflect that 
he was conducting business of his 
employer when he actually was con- 
ducting personal business” because 
the conduct, 
a8 defined 
wan iss 


‘specific instances of conduct sufficient 
in number to warrant a finding that 
the habit existed or that the practice 
was routine.’ See [Wis. Stats. § 904.09]. 
Further, and more to the point, even if 
this evidence was admissible, it would 
not show that Lo actually was engag- 
ing in personal business on the day of 
the accident. The record does not 
indicate that any testimony provided 
would address Lo’s records for the day 
of the accident. Therefore, the evi- 
dence would essentially reveal Lo’s al- 
leged propensity for dishonesty. Be- 
cause admitting this testimonial 
evidence effectively would have singu- 
larly addressed Lo’s character and not 
any predictable habit, the trial court 
reasonably exercised its discretion 


- when it excluded the evidence.”). 


' See also Steinberg v. Arcilla, 194 

Wis. 2d 759, 535 N.W.2d 444, 446-47 
(Ct. App. 1995), where the court of ap- 
peals quoted McCormick’s discussion 
with apparent approval and offered 
this additional example: — 

Thus, evidence that a person regularly 

looks both ways before she crosses a 

street would be admissible to prove” 

that she looked both ways before ae 
„ing Blm Street on June 15. On X + 

other hand, evidence that awna srs 
safety-conscious and careful wou y 

dmissible to prove that § 
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§ 406.1 


6 
in the future. ety 
the same circumstances in ihan academic interest be 
‘ons are of more Í Caug pot ar”. fal 
ieee AEETI the case law and point up some of the if penavior KA 
they are reflected 1 ‘t and routine practice fror opine 


ficulties in distinguishine a o often plays an important th Brats. § 904 


i idenc I 
character. Moreover, this ev! ort to propensity ey; out 
i ; lawyers often res J Videneg 
chart vp ANN TT they lack more direct ways of Proving the proba 
caret er d (e.g, eyewitness, reliable expert testing)? Wher ađmissibi 
he Darat concerns sexual issues, however, the rape shield and AA 
Matutes, civil and criminal, must be considered. iH lame 
It is suggested that “habit” be limited to individual human ee ae 
i izati d assessed from a psychologi M a 

behavior (not organizational) an gical ‘did | 
perspective. The trial judge should be satisfied that the behavior | Pen ally 
in question actually implicates a semi-automatic response to g j fe 
specific set of circumstances, such as brushing one's teeth before this orga 
bedtime, wearing a wristwatch, and using one’s directional when motivates 
turning a car or changing lanes. The proponent must show that eo routine p 
the act is sufficiently specific (e.g., the use of directional when | habits, a 
turning or changing lanes) and repetitive (e.g., nearly every | ence. 
time”) to qualify as a habit. The matter 18 left to the trial judge Ke = 
under § 901.04(1). | + 406. p 
Concededly, this perspective exclude a great deal of repetitious | = Wis. = 
conduct that appears to be very probative of behavior. Yet a inferenci 
landlord’s lecherous advances toward female tenants, even on | conform! 
four or five different occasions, points more toward a reprehen- ently, hi 

sible character flaw than it does a prurient Pavlovian response to TaS 
female tenants. In short, the psychological perspective is the App. 1985 
only principled way of assuring that the rule barring the use of Sco 


®See Wright and Miller et al., theless, discovery could proceed to 
Federal Practice and Procedure, determine whether admissible evi- 
Evidence § 5273 (2d ed.). _ dence existed as to other issues, such 

"Wis. Stats. § 904.06 does not 
reguire corroboration of any evidence 
showing the habit or routine practice. 
See $406.2, | a le ; 

See J.W. v. B.B., 2005 WI App 
125, J 21-24, 284 Wis. 2d 493, 700 
peter Fh ye Ap ), 2005) (discovery 


physical”, held that under substanti 

tort law she door a paana riente Be ee duct aa in 

as well ab is subj intent a EA atan 

discovery, into other acts re i ; ya BE o wis 

these issues was not permissih 10ne er Wittekind, ae Ct 
ne W.2d 561, 56 
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§ 406.2 


idence to prove i y 
a p conduct, particularly in civjl 
Cases, ig 


te 
parae orbed by the rule allowing th 
i | ing the us i 
at or falling ahoni ta a SWN Such as the ett i A pattern of 

ping» are better analyzed as “other act” evid ord's lecherous 
rats. $ 904.0402). idence under Wis 
Sta” poutine practice of an organization should be | 


Th robabilistic perspective, a more liberal governed by 


the P's ‘lity that requires | ; Standard f i 

missibitity quires less in the wa ard favoring 

ec frequency of occurrence. The focus is a the cone behavior 
» prac- 


"a and rules which are followed i 
an organization, such as the routing of maai mal ee of 
or the handling of mail. At issue is not what a partie sees 
-o did on a given occasion, but what the organization o uman 
ally or regularly does. The foundation for the errs r entity 

gon governing records of regularly conducted activities e JESN; 
this organization approach." Administrative AEA e 
motivates the regularity of a great deal of group act Such 
routine practices are more susceptible of proof than individual 
habits, and it seems unlikely that jurors would overvalue such 


evidence. 


§ 406.2 Proving habits : | 

Wis. Stats. § 904.06 permits the following concatenation of 
inferences: (1) a person has a habit and (2) the person acted in 
conformity with that habit on a particular occasion. Put differ- 
ently, habit can be used as circumstantial evidence of conduct. 


. 


[1 Wigmore 520.] Certainly the very 


App. 1985). See also § 406.3. 
8See Fed. R. Evid. 406 advisory 
committee’s note: 
[Fed. R. Evid. 406] is consistent with 
prevailing views. Much evidence is 
excluded because of failure to achieve 
status of habit. Thus, evidence of in- 
temperate “habits” is generally ex- 
cluded when offered as proof of drunk- 
enness in accident cases [citation 
omitted) and evidence of other assaults 


py 5 


a 


Ve 


volitional basis of the activity raises 
serious questions as to its invariable 
nature, and hence its probative 
value.” Id. at 272. 
10Weil v. Seltzer, 873 F.2d 1453, 
28 Fed. R. Evid. Serv. 180 (D.C. Cir. 
1989) (wrongful death action against 
an allergist based on the theory that 
he had negligently prescribed steroids 
while representing them as antihista- 
mines; reversible error committed 
where the trial admitted as “habit” ev- 
idence the testimon 


invariable regu ’ 
Wiel a treatment of his patient en 
not fit this category, & Cee ae 
noted that some of the ev oa 
have been admissible under Fed, 
Evid. 404(b)). 
. Ngee Wis. Stats: § 908.03(6). 
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The following diagram illustrates the relationship: 

Evidence: opinion Subject’s Habit yen tel ee acted w 
ae. ti Se hi tel Driver does not Driver failed to stop 
ES ah tit stop come to a complete when Ki accident 
sign a hundred — stóp atthis =? o occurred. 
times without intersection. l 

stopping. He never pA GA 2 

does.” grt ti 


Wis. Stats. § 904.06 permits habits to þe proved by opinion 
testimony and specific instances of conduct. Normally the two are 
used in conjunction with one another. _ tie ras me 
Habit evidence raises a host ‘of troublesome issues. At the 
outset, the trial court must determine whether the proffered 
behavior rises to the level of a habit. What is often held up as 
“habit” is ill-disguised and inadmissible character evidence. In 
naking this assessment, the trial court should focus on the 
specificity of the behavior and its frequency. The prime criteria 
are the (1) semi-conscious nature of the specific behavior and (2) 
the frequency, with which it is performed. The behavior need not 
be “unconscious.” Taking a shower in the morning, putting on a 


wristwatch, tigetaae a wedding band etc. are voluntary actions 
EDERE E Ai PIRATA minimal) level of awareness, yet 
all qualify as “habitual” behaviors.’ ee Siok 


aoe pis tinction is undoubtedly elusive and often turns on the 


f i vest RAA 4 gi hesin g A aa vipaivpe OOA Diy +, mies 
aia 1B, ie vaad bu “udea degree [sic] to the body, palms up, and 
einberg v. Arcilla; 194 pmi Isic] in a padde ” He 
i Y rial co rt : 


A44; 447-48 


court indi 


above suP 
x at Arcilla 
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of generality. For instan 
lY ht qualify the driver ag a ‘habit ane. 
we vehicle regulations, but this dune! tr 


mo ontiary significance, “Driy 

evident parate kinds of conduct 
Aa stood. More particularized ĉo 
mee restraint upon entry into the car, u 
x checking the re rview 


many 


changes, an 
ally as habits. Thus, 


ses per month in 1987, Arcilla’ 
ibility to recollect particular details 
ut his care in this or other cases 
ly suggests that he engaged in 
this behavior reflexively; that is, he 
behaved in a “semi-automatic” way in 
acing the patient’s arm such that he 
Jacked specific recollections at a later 
time, This is akin to trying to recollect 
whether you brushed your teeth the 
morning before last (“I’m sure I did 
because I ‘always’ do.”). The point is 
that most of our habits involve behay- 
ior to which we give minimal, if any, 
conscious reflection, thereby making 
them difficult to recollect. 
See J.W. v. B.B., 2005 WI App 
125, 1121-24, 284 Wis. 2d 493, 700 
N.W.2d 277 (Ct. App. 2005) (discovery 
dispute in a case where plaintiffs sued 
defendant doctor who allegedly per- 
formed unnecessary digital-rectal ex- 
aminations during a “pre-employment 
physical”; held that under substantive 
tort law the doctor’s sexual orientation 
48 well as his subjective intent and 
Motive was not at issue and thus 
seovery into other acts related to 
iese issues was not permissible; none- 
less, discovery could proceed to 
ermine whether admissible evi- 
an s existed Bo to other issues, such 
A rhether the docto r had a “habit” of 


in 


Or sanctions for portorping 
y unnecessary prostate exam 

i y might then be admissible 

Sh the physician’s ‘habit’ of 

g medically unnecessary 

amg, See [Wis, Stata, 
Such evidence would no 

o impeach the physician 8 


tt 


testimony, but it mi 

at po dt might als 

er that his Present ides Mes p 
niormity with the h ob my 


omitted) abit.”) (citation 


Specific instances sh 
‘ould also be 

ass ” evi 
eh rss as “other act evidence, See 


"Hart v. State, 75 Wis 
. , ‘ 2d 3 
249: N.W.2d 810, 819 (1977) (see ie 
ui t above in § 406.1), 

_ ..§ee also French y. Sorano, 74 
Wis, 2d 460, 247 N .W.2d 182 (1976) (in 
a declaratory judgment action concern- 
ing the ownership of money found in a 
car, testimony by a witness that he 
saw his father hide money in the car 
was admissible as “habit” evidence; 
the failure to show the frequency of 
the behavior went only to weight, but 
the trial court’s exclusion of this evi- 
dence was harmless error). French is 
criticized below in § 406.2. 

For an excellent analysis, see 
Balz v. Heritage Mut. Ins. Co., 2006 
WI App 181, 19 18, 17-18, 294 Wis. 2d 
700, 720. N.W.2d 704 (Ct. App. 2006) 
(personal injury action in which ae 
jury properly found that the driver a 
fault, “Lo,” was acting within the woes 
of his employment when the collision 
occurred; held that the triat foun 
properly rejected testimony ta A aS 
practice, habit or Gi igh at he Was 
records to falsely reflect th 
conducting business 
when he actually was 


” because the con 
sonal busine te a “habit” as defin 


04,04(1)). Balz 
hi in § 406.1, 


§ 406.2 


+49? reliminary q 
as a “habit” presents 4 5. Stat 


the judge alone, under Wis. 


Once me j ba 
a habit, the next ~; 
proof that the individum 
evidence ae questi 
by Wis. Stats. 
that the individual possesse 
such is not required, 
which the jury could 
French v. Sorano 


he had seen his father hide mon 
hoe the father’s habit in this nf 
frequency of such sightings wen 


Ss. 


i hat the Tib 
e determines t the proponent offered suficie s 
issue 18 pear a habit. The sufficiency of 

i of conditional renou as gove 
i a jury acting reasonabl 
o04.04(2): Could A apit? Corroborath fea 
e must be enough evidence 
uld find that the habit existed.” For example, į 


5 the court held that testimony by a witness th 
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uestion of admissibiliț 
g 901.04(1). Y for 
particular conduct dege 


@ 
CY ofthe 


@ 
TNed 


from 


, 


ey in the car was admissible 4, 


pect. Questions about th 
the sufficiency of the eyi. 


dence, not admissibility. The French holding is, however, 


troubling in several respects. 


irst, it is unclear how “hiding money ın the car” can amount 
to a bebit: Tt is highly doubtful that a human baunainarnes the 
semiautomatic “response” of hiding money in a car. ust because 
someone does something strange and does it more than once, 
does not mean it is a habit within the parameters of Wis. Stats, 
§ 904.06. Moreover, “hiding” money is a volitional behavior. Even 
if a person “always” keeps his money in a car, it is doubtful that 


3See Steinberg v. Arcilla, 194 
Wis. 2d 759, 535 N.W.2d 444, 447-48 
(Ct. App. 1995) (citation omitted): 
As applicable to [Wis. Stats. § 904.06], 
the trial court determines whether a 
reasonable jury could find that the 
predicate evidence necessary to prove 
habit (either a witness’s “opinion” or a 
sufficient number of “specific instances 
of conduct,” [Wis. Stats. § 904.06(2)]) _ 
has been established. If so, the trial 
court instructs the jurors that if they 
believe the predicate evidence they 
may, but need not, find that habit has 
been proved and sani the “conduct” at 
issue “was in conformity with the 
_ habit.” [Wis, Stats, § 904,06(1)]. The 
, predicate evidence must be sufficient 
to permit a reasonable jury to find a 
regular response to a repeated situa- _ 
fit” Eooimote reference omitted] 
aa onet Meo oered thia ‘exaraple gp 
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406.3 Routine practice of an organization 
Wis. Stats. $ 904.06 allows proof of an organization’s routine 


practi 
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articular occasion.' The term “organization” is not ARA bat 
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the policy behind the rule applies to the kinds of t 
within the scope of the hearsay exception for aa Deal i 


conducted activities.” 


A routine practice or custom differs from “habit.” The concern 
is not the mindset of a particular individual; rather, the focus is 
on what the organization regularly requires in a specific situation. 
Stock examples are the compilation of documents which meet the 
requirements for records of regularly conducted activities under 
Wis. Stats. § 908.03(6) or the handling of mail. 


Routine practices should be 


The court may assess the admis- 
sibility of such evidence under the test 
governing other act evidence. See 
§ 404.6, l 
[Section 406.3] - : 

‘Micke v, Jack Walters & Sons 
Corp,, 70 Wis, 2d 388, 392, 234 N.W.2d 
847, 349 (1975) (approving the conclu- 
sion of the Judicial Council Commit- 
#8 note that Wis, Stats, $ 904,06 did 
t “change” Wisconsin law on this 
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to create a rebuttable presumption 
that proper notice had been sent to its 
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State ex rel. Flores v. State, 183 Wis. 
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(discussing the presumption of mail- 
ing in the context of post-conviction 
evidentiary hearings on claims of inef 
fective assistance of counsel; the court 
observed that “the proof of the office 
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injure their customers. Prior accidents are best analyzed as “other 

» evidence under Wis. Stats. § 904.04(2) because they are most 
often relevant as proof of cul able knowledge, the existence of a 
defect, or on the issue of cause. Whether the entity “routinely” 


wares in this behavior is beside the point." 
routine practice of an organization should be conceived in 
probabilistic terms rather than psychological ones.® Accordingly 
ope can expect a greater latitude of proof for an organization’s 
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; 904.07 AA REMEDIAL MEASURES 
When, after an event, measures are taken which, if t : 

ously, would have made the event less likely a ah Sag 
the subsequent measures is not admissible to prove negligence or 
culpable conduct in connection with the event. This section does 
not require the exclusion of evidence of subsequent measures 
when offered for another purpose, such as proving ownership 
control, or feasibility of precautionary measures, if controverted, 
or impeachment or proving a violation of s. § 101.11. : ] 
(S.Ct. Order, 59 Wis.2d R1, R87 (1973)) 


AUTHOR’S COMMENTS 


$ 407.1 Subsequent remedial measures in general = 
§ 407.2 Subsequent remedial measures and Wis. Stats. § 904.07 
§ 407.3 “Manufactured” products and Wis. Stats. § 894.047(4) 


§ 407.1 Subsequent remedial measures in general _ 

There are two different yet related rules governing evidence of 
subsequent remedial measures. The general provision 1s Wis. 
Stats. § 904.07; which broadly applies in tort litigation. A second 
tule, Wis. Stats. § 895.047(4), only applies in actions involving 

anufactured” products. Both rules are discussed in the com- 


mentary below. . 
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But the court may admit this evidence for another purpose, such as 
impeachment or—if disputed—proving ownership, control, or the 

feasibility of precautionary measures. = 

The succinct, single federal rule is preferable, but not the road 

taken in Wisconin. Thus, lawyers must carefully assess both 

Wisconsin rules to determine which applies. In cases where 


negligence claims are joined with strict product liability claims, 
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Timing of the measure. The exclusionary rule j 
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that the term “event” is ambiguous as used in the rule. It is at 
least arguable whether the event in question refers to the date of 
the negligent conduct, the timing of the injury, or some other 
occurrence.“ The interpretation most in keeping with the policies 
underlying the rule places the “event” as the time at which the 
plaintiff suffered the injury.’ This is the approach taken by Fed. 
R. Evid. 407. ; » URN : 
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to strict liability claims predicated upon a failure to warn of risks 


associated with a product.’ Nonetheless, 


controls, excluding subsequent 


Rep. (CCH) P 12642, 30 Fed. R. Evid. 
Serv. 130, 30 Fed. R. Evid. Serv. 135 
(10th Cir. 1990). 

"Huss v. Yale Materials Handling , 
Corp., 196 Wis. 2d 515, 538 N.W.2d_ 
630, 634, Prod. Liab. Rep. (CCH) P- 
14328 (Ct. App. 1995) (observing that 


post-manufacture remedial measures 
undertaken by entities not charged 
with liability in the litigation’; never- 
theless, the court held that the trial 
judge properly barred eyidence of 
post-manufacture industry custom” 
because it was unfairly prejudicial 
under Wis. Stats. § 904,03); Wheele: 
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903 (1983). See also Huss v. Yale 
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Rep. (CCH) P 14328 (Ct. App. 1995) 
(although recognizing that case law 
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whereas design defect cases are fo- 
cused on the “character” of the prod- 
uct). 

1Ollhoff v. Peck, 177 Wis. 2d 719, 
503 N.W.2d 323, 325 (Ct. App. 1993) 
(plaintiff was injured when he was bit- 
ten while reaching into a pond at a 
petting zoo to “pet a musky”, evidence 
that shortly after the accident the 
owners posted warning signs was ad- 
missible under Wis, Stats. § 904.07 to 
prove a safe place violation but the 
trial court properly exercised its dis- 
cretion to exclude the evidence as 
Werly prejudicial under Wis. Stats. 
$9003)" jdouriszeget? ahs "Bbi 


games Stats. § 904.07 Judicial 
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ises were not as safe as the nature of 
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_ “McCormick on Evidence § 267 
(7th ed.) (“Ownership, control, and fea- 
sibility of precautionary measures are 
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controverted, the evidence is inadmis- 
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a guarantee of admissibility; the pos- 
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balancing of probative value and n 
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403. The availability of other means of 
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balancing process, /: i ee 
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$ 407.3 “Manufactured” products and Wis. Stats. 


§ 894.047 (4) 3 
Legislation in 2011 altered the landscape of product liability 
litigation. For decades Wisconsin evidence law had permitted 
proof of subsequent remedial measures in product liability cases 


involving design defects. Put differently, the courts had held Wis, 
Stats. § 904.07 inapplicable to strict product liability claims even 
when joined with negligence claims. Failure to warn claims were 
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408.1 Evidence of compromise gen 0 
: 408.2 Evidence of civil settlement talk in criminal prosecutions 


§ 408.1 Evidence of compromise generally 
Wis. Stats. § 904.08 addresses the admissibility of evidence re- 
lating to settlements and offers to compromise disputes. Such ev- 
idence is inadmissible for purposes. of proving liability for the 
agm, the validity of the claim, or the amount of the claim." In 
light of the emphasis placed on resolving | cases short of trial, it is 
an extremely important yet poorly written rule. (The current 
analogue, Fed. R. Evid. 408, is much more clearly writ- 
ten; it is quoted in full in § 408.2.) The rule is directed at 
settlement-related evidence between. the parties; third-party 
seesmnep te are occasionally,. admitted, provided they are 
The rule’s protective cloak i is cast Ae upon. efforts to settle 
disputed cases. The statements may be oral or written, but they 
must be pade ap nach of settlement discussions. Statements made 
fone must be a fap Be ipa aot the are not protected. 3 Moreover, 
ut the claim’s validity or the amount 
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The more compelling reason for excludin i 3 
public policy of fostering settlements. Te a Auch evicenee * lie 
also explains the breadth of the exclusionary rule dad ite 
straightforward application by the courts.® It is not riddled with 
the exceptions and circumventions that characterize the rule 
regarding subsequent remedial measures, for example. | 
The exclusionary rule extends to all statements and conduct 
occurring during the negotiations or settlement conference, not 
just the naked offer to compromise or the settlement itself.” More- 
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mitteé’s note (“[E]xclusion may be 


based on two grounds. (1) The evi- 
dence is irrelevant, since the offer may 
be motivated by a desire for peace 
rather than from any concession of 
weakness of position. The validity of 
this position will vary as the amount 
of the offer varies in relation to the 
size of the claim and may also be 
influenced by other circumstances. (2) 
A more consistently impressive ground 
is promotion of the public policy favor- 
ing the compromise and settlement of 


disputes”): ERN 
6 
Morden v: Continent , 2001 
WI 51, 235 Wis, 2d 325, 611 Nad 
659, Prod, Liab, Rep, (CCH) P 1583. 
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witness or the existence © a > | 
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exercise its rights under the 
witness knows and to access 


protects only the statements u 


sionary rule, and thus could be used 
as evidence. The courts, however, had 
difficulty determining whether a state- 
ment of fact was sufficiently inter- 
twined with the offer to merit protec- 
tion. The practice also led to the 
bizarre ritual of lawyers speaking in 
hypotheticals about the facts during 
negotiations. In Matter of Ruediger’s 
Estate, 83 Wis. 2d 109, 126, 264 N.W.2d 
604, 612 (1978) (“[Wis. Stats. $ 904.08] 
_. . abolishes the general rule that 
admissions of independent facts occur- 
ring during negotiations are admis- 
sible”). 
Wis. Stats. § 904.08 Judicial 
Council Committee’s Note states: _ 
The second sentence withdraws from 
the foregoing cases the proviso that 
“admissions of independent facts occur- 
ring during negotiations,” are 
admissible. Those cases acknowledge © 
the difficulty of establishing the dis- 
tinction and admonish trials courts to 
be cautious in determining 
petite ers is not ` 
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because the Rule, by definition, pro. 
tects both parties from having the fact 
of negotiation disclosed to the jury, 
Moreover, proof of statements and of. 
fers made in settlement would often 
have to be made through the testimony 
of attorneys, leading to the risks and 
costs of disqualification.”). — 


9See § 801.503. 
Fed. R. Evid. 408 originally 


“otherwise discoverable evidence” but 
it was deleted as “superfluous” in 
2006. See Fed. R. Evid. 408 advisory 
committee’s note (2006) (“The sentence 
of the Rule referring to evidence “oth- 
erwise discoverable” has been deleted 
as superfluous. See, e.g., Advisory 
Committee Note to Maine Rule of Evi- 
dence 408 (refusing to include the 
sentence in the Maine version of Rule 
408 and noting that. the sentence 
“seems to state nate law yous 
to Wyoming Rule of Bvidenc 
lude the sentenco 
on the groun 
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d. where the settle information about it should gge 
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disclosed to the jury: pert MT apprises the jury of the fact of for ai 
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ai eng aol amounts or other details which invite confusion deter™ 

ISCLOsl ( 
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aa nitida lt Obrarentators approve the new rule’s limita- Of 
tions, pointing out that the use of compromise statements by a may 
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not been broached in Wisconsin appellate decisions, but the cases tiatio1 

suggest that impeachment is limited to the witness’s bias or prej- ae 
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1%See Morden v. Continental AG, 
2000 WI 51, 1 83, 235 Wis. 2d 325, 611 
N.W.2d 659, Prod. Liab. Rep. (CCH) P 
15836 (2000) (“The party may demon- 
strate prejudice or bias by showing 
that a witness changed his or her 
testimony or that the posture of a set- 
tling party was significantly different 
as a result of the settlement.”). Bias 
impeachment is discussed at § 607.5. 


Morden v. Continental AG, 2000 


WI 51, 235 Wis. 2d 325, 611 N.W.2d 


659, Prod. Liab. Rep. (CCH) P 15836 
(2000) (trial court properly excluded 
evidence that the settling parties had 
entered into a covenant not to sue); 
Johnson v, Heintz, 73 Wis, 2d 286, 300, 
243 N.W.2d 815, 825 (1976); Hareng v, 
Blanke, 90 Wis, 2d 158, 168, 279 
N.W.2d 437, 441-42 (1979), - 80 aigla 
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F {| 107, 297 Wis, 2d 70, 
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e when $ 2 eae Ma pith settlement talk in criminal 
or a ett 
limita- ften, events spark both criminal and civil proceedings. When 
ts by a may talk about nobvie civil disputes be used as evidence in 
ue has criminal cases: particularly nettlesome problem involves nego- 
e cases tions With regulators in civil enforcement actions which also 
or prej- wuch on, parallel criminal investigations and prosecutions. 
e law has yet to confront this issue but the 


Wisconsin case i; 
abundant, often inconsistent, federal authority triggered an 


amendment to Fed. R.: Evid. 408 in 2006, that extends the 


ary com- 

ts made exclusionary rule to. criminal. cases, subject (of. course) to 

rhen of- exceptions, Fed. R. Evid. 408 now states: aiei 

diction. y obulsze od sat y 

ild tend Rule 408. Compromise Offers and Negotiations. .. 

ule and ee ; i 

7 of pro- ; ; 

Jormick hi a = nip v. Continental AG, Graham conclude: 

| 1999) 1,983, 235 Wis. 2d 325, 611 Since the language of the rule cuts one 

compop : NW.2d 659, Prod, Liab.: Rep. (CCH) P. < way, policy another, and the legislative 

he testi- 15836 (2000), where the supreme court _intent is unclear, courts will have to 

; specifi- l stated; ee , sik deçide the question as host they ga 

fraught Consisten with Wis § 8 OC - In this situation, it would seem tha 

e state- eos Poe Aaa ete the injunction in (Fed. R. Evid. 102] to 

reatens to prove the prejudice or bias of a wit-' interpret the rules so as to, foster the 

ion dur- demonstrate prej- values of “fairness” and “truth” should 
should s showii rca a Lae lead courts to conclude that prior 1n- 

5 E.0.C her testimony or that consistent statements in the course © 

Da 1542 t settlement negotiations should be ad- 

1542 
eee of : mitted to bapeaen a ENA teati; 
used fies, If so, then only the ct t 

ee ment was made should be admitted, 
by, 87 not that it was made during settlement 

nsistent negotiations. The latter fact ould still 

ichment naona SR (Fed. R: Evid. 408) ines 

” encour- it is EAA fat a pagent OF 
egotia- i which the eviden ted. 

sit H Their suggestion, opie a 

ce § 266 A) sound one, nonetheless consiiets wit 

| and ‘Procedure: Evidence the opposite approach ta an OY 
ise | ane Tent Fed, Ri Bvid: 408 


), Professors Wright an rent Fed, y 
: 3 


E A 


WISCONSIN Evry 
Ck 


gence of the following is not adm; 
(a) Prohibited us 00 art 1ce Ger to prove or disprove th, 
; pehalf © uted claim, or han impeach by a Prior 
validity or ame'tement or a contradiction: 
nts offering—or acceptin 


inconsis om or 
taba’ yomising: |. LJ? 
nishing, Bi r offering to accept—a va uab 


promeration in compromising OF attempting to Compromise 
pee de durin compromise 
tora statement made ) nego. 
Kikoy e claim—®: t shane a papel D criminal 
case and whe the negotiations related to a claim by a public 
office in the exercise of its regulatory, investigative, or 


this evidence for an- 
ving a witness's bias or prejudice, 
delay, or proving an effort to 


negating a contention of u : 
A or prosecution. 
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Thus, Fed. R. Evid. 408 reaches compromise evidence in crimi- 
nal as well as civil cases. ‘As explained by the federal Advisory 
Committe, Fed. R. Evid. 408 “does not prohibit the introduction 
in a criminal case of statements or conduct during compromise 
negotiations regarding a civil dispute by a government regula- 
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085 COMMUNICATIONS IN MED 
se. The purpose of this aeolian i don 

or and cooperation of disputing partios; ¢ enc 

tes may be quickly, fairly and voluntarily pitt oe end that 


(2) 
a) “Mediation” means mediation unde 
sion under s. 111.54, mediation under y a Ai concilia- 
or (cem)3. or 111.87, mediation under s. 115.797. ne 0 (4)(cg) 
under s. 289.33(9), mediation under ch. 655 or s, 767405, os 
any similar statutory, contractual or court-referred | 5, or 
facilitating the voluntary resolution of disputes MS 
does not include binding arbitration or appraisal. ae 
(b) “Mediator” means the neutral facili = Ob bat ET 
E a exployses: acilitator in mediation, its 
(c) “Party” means a participant in mediation , 

i : , personally or 
by an attorney, guardian, guardian ad litem or other represen. 
tative, regardless of whether such person is a party to an ac- 
tion or proceeding whose resolution is attempted through 
mediation. 

(3) Inadmissibility. 

(a) Except as provided under sub. (4), no oral or written com- 
munication relating to a dispute in mediation made or pre- 
sented in mediation by the mediator or a party is admissible in 


evidence or subject to discovery or compulsory process in any 
Any communication that 


judicial or administrative proceeding. 
is not admissible in evidence or not subject to discovery or 
compulsory process under this paragraph is not a public 
under subch. II of ch. 19. j ] 
(b) Except as provided under sub. (4), no mediator may be 
subpoenaed or otherwise compelled to disclose any oral or writ- 
ten communication relating to a dispute in mediation made or 
ana a os kde i 
Where the government introduced the g settlement between ae 
8 offer to settle th tter a i ; 
inte ist confronted with his pana claimed, induced him, it discussed 
the court also found that the ve Girout 
the history 3 which the R 


ecenente did | pot fall within any hes aeg Rule 408 
T s proscription. d inapplicable because o gardloss, 


See also U.S: 
ed S. Y, i, ’ 84, 78 foun ee ; 
ee Bid, Berv. 79 rh Ci 2007) roi t sfortoited have beon excluded 
al case where the defendant Cae ar Rule 403): 
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‘ator or a party or to re 
; ‘ation by the mene te whose resol “nder 
nted in mediation OY. the dispute Solution į 
Pa opinion about, the Pa any other aspect of the mediation, 
attempted 
(4) Exceptions. ly to any written agreeme 
es not apply i cent, 
“esate tment made between 2 or more parties dur, 
ing or pursuant to mediation. iy if the pa rties ‘stipulate they 


à not apply +; 
©) Subsection est parties under s. 767.405(14(0), 


‘pit the admission of eyi 
n (9\(q) does not prohibit 1 vj- 
O a aredi although the evidence was pre- 


i ourse of mediation. i 
sented in the ¢ r unborn child abuse under s, 


iator reporting child or u : nde 
48 get aan nonidentifying information ae statistical, 
research or educational purposes oes not violate this section. 


rough mediation, the court may 


admit evidence otherwise barred by this section if, after an in 


camera hearing, it determines that admission is necessary to 
prevent a manifest injustice of sufficient magnitude to outweigh 
the importance of protecting the principle of confidentiality in 
mediation proceedings generally. 

(Supreme Ct. Order 93-03, 179 Wis.2d xv (1993); 1995 Wis. Act 227; 1997 
Wis. Act 59, 164, 292; 2005 Wis. Act 443; Supreme Ct. Order 01-12, 2010 
WI 31, 323 Wis.2d xvii; 2011 Wis. Act 32) 


AUTHOR'S COMMENTS 
§ 4085.1 Mediations — er: A es 


£4006. Mediationa:A avibostow se iiie o l: 

Mediation has become a popular form of alternative dispute 
resolution.’ In order A o a ivenees 3 
resolving disputes, Wis. Stats. § 904.085 insulates the mediation 
process in the hope of fostering candor and promoting the parties 
wilting xf to roevalnaja claims and positions without being u 
duly ed da aay Teea Hai ae ARGAD Durt a 
several unique features merit ATE A ae ee a 


hatin tii Tihs ae) 


aeailapenny: O Maat alee hon ey , 
ee S t is defined by Wis, Ha, tata, $904,088 Judicia; 
Stats, § 904.085(2)(a), It is not a a e, 1993 (“The purpose 
AE AEAN: ated ent, at i 
Sea TA ear i Ses 

statins and the dispute is later liti- 
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) : ts, $ 904.085(3)(a) sets forth a 
at tee Wis: a poth oral and written communion ai 
lation S that 0 mediator: (The terms “parties” and “medis tor” ; 
n. or the nr sweeping definitions in subsection (2)) Ur are given 
f . gimil 904,085, the exclusionary rule blocks not po yy to Wis, 
ement, Stay of such evidence in court but also its discove the admis- 
es dur bint civil and criminal procedure. Its covery through 
í Jes OF: i l protections are furth, 
ie m anced by subsection (3)(b), which bars parties from subpo -: 
5G that en Y nediators or otherwise compelling them to disclose any tom 
14(¢). eo cations, opinions, or other information about the mediato 4 
of evi. ough the mediation “privilege” is enor l d 
is pre Althoug™., 1 id > mously broad and 
- ts virtually no evidence (or discovery) regarding the media- 
ion process, its protections can be supplemented by Wis. Stats 
asi S. § 904.08 in appropriate cases. ` £6 i 
aS The rule is subject to the narrowly crafted exceptions laid oùt 
G in subsection (4). Stipulations and waivers are restricted to those 
t any ‘narrow circumstances because the possibility of being called as a 
one witness impairs the mediator in the performance of the neutral 
Bry. = facilitation role,” | Lees 
ae § 904.09 PAYMENT OF MEDICAL AND SIMILAR: 
ty in i - EXPENSES | ang ) od 
Evidence of furnishing or offering or promising to pay medical, 
—_ hospital, or similar expenses occasioned by an injury is not admis- 
sible to prove liability for the injury.. OT HTM Qi 20 
(S.Ct, Order, 59 Wis.2d R1, R94 (1973; 1991 Wis. Act 82) 
= AUTHORS COMMENTS 
$ 409.1 Payment of medical related expenses 
ihc 10 saig odi obaa: octet TT asl 
spute $ 409.1 Payment of medical related expenses 
ss in „Wis. Stats.. § 904.09. excludes evidence that a person furnished, 
ation offered, or promised to pay medical, hospital or similar expenses 
rties’ mote Mad p jon PIABTASIBI 10 eee bhai ; 
4 "e Se isis as diation”; the court also rebuffed argu- 
ise 1 . ments that the allocation document 
ailed, was excepted by Wis. Stats, 
he § 904,085(4)(c) and (4)(e) because the 
PR former “ia intended ia mana a. 
adi from making pre-existing UnPrIVN SS” 
dicia] information privileged, simply by com 
ose of inunicating in the course of madia- 
ties to had Math that was “clear 
ies to tion”—a construction tha ; 
f dis- wrong”--and the latter applies gah 
ims oF instances of a “manifest Injus apres 
pedia- condition which the record did ao 
a ATTOR on qutan Oigh oaile 
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ed. 409. art by t minimal relevance tas sie, 


he 
The rule is J justified i Decent people who inadve 
f of lia ability. Decon os mous Erinje ertently 
à assistance regardless of T° aa publioi policy. of pris op 
a le is found in the pu arky by! aging 


“advance” paym' uch expenses, P y 
varpa hioi Agmen S § 904.09 has noy aal cote signif. 
cant problems for the appellate courts: 


The rule cloaks only the act D ki Ai hag aa 904 vi ie 


payment of the expenses. 
om Feach conduct or statements which ar are not part o ft te ae 


ent of the expenses? 


Moreover, the expenses must have been “occasioned” by the injury 


in question. The rule insulates only the payment or offer to pay 
paS, hospital or similar expenses. ” This contrasts with the 
practice in other states which protects advance payments: for 
virtually all expenses connected with the injury. = =. 

Finally, admissibility of such evidence is precluded only Wiek 
offered to prove liability for the injury. If the evidence is relevant 
to any other proposition, its admissibility is not affected by this 
rule, but Wis. Stats. § 904. 03 fala also be considered.” 
§ 904.10 OFFER TO PLEAD GUILT NO CONTEST; of 

WITHSRAWN PLEA OF GULLY. SWF a2 nO 12 

Evidence of a plea of guilty, Jator y drawn, or a pe of no 
contest, or of an offer to the cu! rt 
plead guilty of moicontest (0 the ce 
or in civil forfeiture actions is no t ad 
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DENCE a the person’s conduct. Evi 
; for e : uct, id 
aR ee to the prosecuting attorney in coe pagra o, made 
. poa going plens.or offere.48 not admissible, Snewath, any of 
sae pi Ct Order, 59 Wis.2d R1, R94 (1973); 1991 Wis. Act 32) 
caia | AUTHOR’S COMMENTS 
up. : 
oe g a paN ilty pleas, no contest pleas and related 
ne 
mif- r E 
i 1 Evidence of guilty pleas, no contest pl 
Sing g 410. related statements peas aia 
as is, Stats. § hee ana y excludes evidence of statements 
per q conduct re ated to settling criminal cases without a trial— 
jury plea bargaining. The exclusionary rule applies to the following 
Ses = 3 Sas which were lat ithdr: | 
e | èe ple er Wl awn; l 
for e pleas of no contest, whether withdrawn or unwithdrawn 
(and implicitly judgments of convictions predicated upon no 
vere contest pleas); 
rant e an offer made to the prosecutor or to the court to plead no 
this contest or guilty, either to the original charge or any other 
crime (or to a civil forfeiture); 
e any statement made in open court or to the prosecuting at- 
torney in connection with any of these pleas or offers. 
ie The rule excludes such evidence in any civil or criminal 
er proceeding against the person who made the pleas or offers, or 
as one who is liable for his or her conduct.’ The exclusionary rule is 
cae not applicable where the conviction is introduced for impeach- 
ror oe a 4 
[Section 410.1] Was U E R Pies in Cah sumite 
Ag pies S ments. oreover, W 5 
_the ‘State v. Norwood, 2005 WI App sider the excised portion in context. 
ey ae 1 me Wie, oe Oe RAN W2 The part immediately preosta s 
; App. e at ıt wa to the } rea Aa 
z to eme aibe harmless, to admit an in- Bont want to continue with the come 
rent friminating letter written by the de- į roceeding. I request that you 
>6 in fendant to the judge seeking a negoti- Tents me for a class B felony, in 
al if ated resolution to the prosecution: “We whatever degree you wish, probation, 
and $904 with Norwood that [Wis, Stats. stayed sentence or whatever you think 
ate- 904.10] prohibited the use of state- fair. Further, Norwood asked to'be 
ases Fs m his correspondence to the confined to a facility where te qog 
s to tot. Norwood ated that he wanted get mental health Rene SS 
oa E, . Nothing in the record strue the e A 
» be ” that the State was amenable to plead and conclude tat any eens 
mani ng the case, That fact left inating statements be ‘with this offer 
leral ee Ro two choices; plead or go integrally interny separate & defen- 
| | Obviously, the only way he We canno ' lingness to enter a 


void trial was to enter a plea, dant’s expressed WH: Aca 
r to plead guilty of contest plea agreement from his or her re 
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The rule broadly appli 


with an offer to 


See Walker V. Schaeffer, 854 


F.2d 138, 143, 2 


Fed. R. Evid. Serv. 


6 : 
763 (6th Cir. 1988) (“In this case, on 
the other hand, the persons who en- 
tered prior no-contest pleas are now 
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Wis. Stats. § 904.10 Judicial 
Council Committee’s Note (“This sec- 
tion contains four changes from the 
comparable federal rule: (1) ‘Nolo con- 
tendere’ is changed to no contest to 


agree with Wisconsin nomenclature; 
(2) The rule is applied to civil forfei- 


to in-court proceedings or offers to the 
court to plead guilty. Out-of-court 
statements other than those which are 
offers to the court or to the prosecut- 
ing attorney are admissible in evi- 
dence and not within the proscription 


tent with the last sentence of [Wis. 
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(s. 345,26(1)(b)); (4) The exclusionary 
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“bargaining” sessions 
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sible under Wis. Stats. § 904.10). 


“State v. Myrick, 2014 WI 55, 
§ 21, 354 Wis: 2d 828, 848 N.W.2d 743 
(2014) (“ “The trial.court must... 
determine, first; whether the accused 
exhibited an actual subjective expecta- 
tion to negotiate a plea:at the time of 
the discussion, and, second, whether 
the accused’s expectation was reason- 
able given the totality of the objective 
iirc? ”) (citation omitted). _ 
tate v. Myrick, 2014 WI 55, 
11 88-89, 354 Wis, 2d 828, 848 N.W.2d 
148 (2014) (“The State never amended 
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App. 1986) (construing Wis. Stats. 
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fore, a cogent reason for the statute 
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State v. Myrick, 2014 WI 99, 
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nent: Aside from Wis. Stats, 
party opr lusion generally bars a party who pluie: ‘at doctrine of 
Gi eda fom relitgating ont seme dn DAETA 
ing: 

proce? the guilty plea is later with 

swe e neither the failed plea nor the fiain mad reason, 
how ion with it are admissible. Wis. Stats. § 904,10 © 1n cone 
nec* se as either substantive or impeaching evidence precludes 
ume, for example, that a defendant pleads guilty to 
ally assaulting a minor and admits that the charge is tte i 
open court. Prior to sentencing the defendant withdraws his 
guilty plea, takes the matter to trial, and testifies that he never 
touched the victim, Under this scenario, the prosecutor could not 
use the defendant's earlier admissions as either proof of the crim- 
inal act or to impeach him with the inconsistent statement. 

This illustration should be distinguished from a situation where 
a defendant pleads guilty, testifies against an accomplice, and is 
jater allowed to withdraw his own guilty plea and proceed to 
mial. In this scenario, the defendant’s testimony against his ac- 
complice is fully admissible against the defendant at his own 


trial because the prior testimony was not given “in connection” 


with the earlier guilty plea." 


Can a defendant validly “waive” Wis. Stats. § 904.10’s protec- 
tions as part of a plea agreement? The corresponding federal 


The guilty plea and any state- 
ments made in connection with it are 
hearsay where used in a later action 
but may be excepted as either admis- 
sions by a party opponent or as state- 
ments against interest. See Wis. Stats. 
§§ 908.01(4)(b) and 908.045(4). See 
also Graham, Handbook of Federal 
Evidence § 410:1 (7th ed.), 

"Robinson y, City of West Allis, 
2000 WI 126, 7 47, 239 Wis, 2d 595, 
619 N.W.2d 692 (2000) (noting, but not 
fading, the question of issue preclu- 
pe because “no issues related to the 
pe etion for carrying a concealed 
levis are being relitigated in this 

vil] action”), — i 
See Kustelski y, Taylor, 2003 WI 
ai t, {1 18-19, 266 Wis, 2d 940, 


te y, Mason, 182 Wis, 2d 427, 
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defendant on direct examination testi- 
fies about prior attempts to plead 
guilty or otherwise settle the case. 
Such conduct may constitute a waiver 
of Wis. Stats. § 904.10 and thereby 
permit the use of the prior statements 
concerning compromise for purposes of 
impeachment. See, e.g., State v. Oliver, 
84 Wis. 2d 316, 322 n.1, 267 N.W.2d 
338, 385 n.1 (1978), 

13State v. Nash, 123 Wis. 2d 154, 
366 N,W.2d 146 (Ct. App. 1985) (defen- 
dant pleaded guilty to first degree 
murder and testified against two ac 
complices, but was later allowed to 


his own guilty 
withar ay rial; held that the state 


ot constitute stat | 
nas with” the plea of guilty). 
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clu- of no contest from the judgment of personal injury action, trial court was 
lea- conviction that follows. But we hold clearly “mistaken” when it sua sponte 
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§ 904.11 LIABILITY INSURANCE oip 

Evidence that a person was or was not insured against liability 
is not admissible upon the. issue whether the person acted 
negligently or otherwise wrongfully. This section does not require 
the exclusion of evidence of insurance against liability when of- 
fered for another purpose, such as proof of agency, ownership, or 
control, or bias or prejudice of a witness.: 

(S.Ct. Order, 59 Wis.2d R1, R97 (1973); 1991 Wis. Act 32) 
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